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Evidence of the pressures
 More than two-thirds of social workers responding to Community Care's 

survey said they were expected to cut care packages for vulnerable adults 
because of budget pressures within their council

- “some social workers who responded to the survey felt mainly positive”

- “plenty of other respondents who said negative as well as positive 
examples in their local authority,”

- Community Care analysis:

“It is also clear that in some places the law is being at best ‘bent’, at 
worst systematically breached, as local authorities scrabble to fulfil
their legal duties with grossly insufficient resources.”

 Community Care found eight examples of cases investigated by the 
Ombudsman in the past 12 months, where councils were criticised for 
reducing care packages without a proper assessment of need, without 
explanation, or without considering the impact on individuals 

 Two recent judicial reviews have ruled on cases where it was proposed 
that the personal budget be reduced. 



SUFFICIENCY OF THE BUDGET 

VS

‘COST TO THE LOCAL AUTHORITY’



Aims
 Demonstrate how a focus on the core principles 

and requirements of the Care Act in reviews can 
ensure that needs are met and agreed outcomes 
are achieved, within the resources available

 Clarify the distinction between review, 
reassessment of needs and the revision of a care 
and support plan

 Outline a legally literate approach to the review 
processes

 Reflect on the implications for social workers of 
recent judicial reviews where reductions in care 
packages were proposed.



Outline
1. My background

2. What do you know?

3. Legal literacy

4. Essential features of the review process

5. How to prevent judicial reviews from happening and investigations 
by the Ombudsman

6. What judges have said that is helpful for social workers

7. When can a personal budget be reduced?

8. What decisions should ‘panels’ take?

9. How can we learn more about the implementation of the Care Act? 
Project to identify research priorities for social work 

10. Questions, comments, your experiences.
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What do you know?

Alex Rook’s session on the Care Act?

My articles on Luke Davey and JF?

Read my book?

Care and Support Statutory Guidance?



Legal Literacy
 “the ability to connect relevant legal 

rules with professional priorities and 
objectives of ethical practice” (RiPfA)

PCF describes developing “a critical 
understanding of the legal and policy 
frameworks and guidance that inform 
and mandate social work practice, 
recognising the scope for professional 
judgement”.



The 3 Rs
 Review, reassess and revise

 Review is required by law

 Reassess – only if there are indications 
that needs have changed

 Revise the care and support plan, or 
support plan, as a result of the 
reassessment – or other changes in 
circumstances.



REVIEW

CIRCUMSTANCES 
CHANGED

REVISE

Section 27 (1) states that a local authority must—

a) keep under review generally care and support plans, and 
support plans, that it has prepared, and

b) on a reasonable request by or on behalf of the adult to 
whom a care and support plan relates or the carer to whom 
a support plan relates, review the plan.

Where a local authority is satisfied that circumstances have 
changed in a way that affects the plan, it must repeat any 
aspect of the assessment, eligibility determination, 
financial assessment and care and support planning it 
considers appropriate  (see section 27 (4)).

Sections 27 (2 & 3) provide local authorities with the power 
to revise a care and support plan, or support plan, and sets 
out that in making this decision it must have regard to 
whether needs are being met and desired outcomes are 
being achieved, and if there is a carer, whether they can 
continue caring for the adult.



The circumstances a review SHOULD consider
in deciding whether to revise the plan (para 13.12)

1. care and support or support needs changed?

2. what is working /not working in the plan, and what might need to change?

3. have the outcomes identified in the plan been achieved or not?

4. does the person have new outcomes they want to meet?

5. could improvements be made to achieve better outcomes?

6. is the person’s personal budget enabling them to meet their needs and the 
outcomes identified in their plan?

7. is the current method of managing it still the best one for what they want to 
achieve, e.g. should direct payments be considered?

8. is the personal budget still meeting the sufficiency test?

9. are there any changes in the person’s informal and community support networks 
which might impact negatively or positively on the plan?

10. have there been any changes to the person’s needs or circumstances which might 
mean they are at risk of abuse or neglect?

11. is the person, carer, independent advocate satisfied with the plan?





The lessons for social workers 
from the judicial reviews

a) What social workers could have 
done to prevent these cases going to 
judicial review

b) What judges said that will be helpful 
to social workers.



Judicial reviews - Care Act assessment
 JF and Luke Davey

 JF – Merton “failed to undertake a lawful assessment of 

JF’s needs” and “unlawfully decided to change or to 

propose to change his accommodation”

 LUKE DAVEY – “It is understandable that the 

Claimant… objected to the updated needs assessment, 

which has resulted in a substantial reduction in the 

personal budget he previously enjoyed… The result may 

impose change or even strictures upon the Claimant 

which are unwelcome, but that does not of themselves 

mean that the process has been unlawful.”



JF vs the London Borough of Merton
High Court judge quashed Merton council’s 

decision to move JF to a lower-cost 
placement, and ordered that Merton must 
undertake a further assessment of JF's needs

 It was ruled that the decision by Merton that 
JF no longer requires access to an on-site 
MDT (multidisciplinary team) and the 
provision of a TCE (Total Communication 
Environment) was neither rational nor 
lawful. 



Can Merton lawfully conclude that there is a lower-
cost placement that could meet JF’s needs?

This will have to be on the basis of one of the following–

a) there has been a change in JF’s eligible needs such 
that he now no longer requires access to an on-site 
MDT and TCE to ensure that these eligible needs are 
met

b) if these needs have not changed, there would have to 
be other ways of meeting his needs that do not 
require on-site MDT and TCE, 

– and result from changes in circumstances, in

accordance with paragraph 13.12 (C&SSG).



But before a move is considered…
 The judge stated that Merton “will therefore need 

to manage any transition in a way which complies 
with section 1” - the duty to consider wellbeing and 
how this is promoted

 Professor Luke Clements commented: 

“some individuals might not survive the transition 
– or might suffer such harm as to make wholly 
unreasonable any attempt to move them:

the mere fact that life can survive on Mars does not 
justify a journey that will kill them.” 



What else can we learn from the Merton case

 Lack of evidence to justify Merton’s decision to 
change JF’s placement -

cited as one of the reasons why the decision to 
change his placement was deemed unlawful

 See my article about JF in CC (1/8/17) for thoughts 
on:

- wished-for outcomes

- placement preferences

- independent advocacy.



Luke Davey
 He sought to overturn the reduction to his personal 

budget made by Oxfordshire council, which was 
previously part-funded by the Independent Living Fund

 Primary focus of the unsuccessful appeal (following an 
unsuccessful judicial review) was the contention that 
Oxfordshire did not have regard to “the need to ensure 
that decisions about the individual are made having 
regard to all the individual’s circumstances”

 Points of interest for social workers:

- the challenge to the social worker’s witness statements

- professional judgement

- revising the personal budget.



The social workers witness statements

 As part of the appeal, the validity of the social worker’s 
witness statement was challenged as being "an afterthought 
not expressed in the contemporaneous documents”

 In the judicial review the judge stated: 
“Even where a needs assessment has been found to have been inadequate, 
there may be no point in exercising discretion to order relief, where due to 
subsequent explanations it is clear that re-assessment would lead to the 
same result and it is now fully and adequately explained”.

 The Court of Appeal endorsed a previous judgement:
"One must always bear in mind the context of an assessment of this kind. It 
is an assessment prepared by a social worker for his or her employers. It is 
not a final determination of a legal dispute by a lawyer which may be 
subject to overzealous textual analysis. Courts must be wary, in my view of 
expecting so much of hard pressed social workers that we risk taking them 
away unnecessarily from their front line duties.”



The judges statements on professional judgement

 “the view of Ms Lovelock that a way to reduce anxiety 
and to develop independence was to expose the 
Claimant to increased periods of time spent alone was a 
professional judgment of an experienced social worker 
and one which was not irrational”

 “conclusion in relation to the risks to psychological 
wellbeing are those of a professional”

 “I do not consider that there is a basis for 
demonstrating that the professional judgment of an 
experienced social worker on matters of detail can be 
shown to be Wednesbury unreasonable”.



Revising Luke Davey’s personal budget

 The judicial review did not test the initial assertion that Oxfordshire had 
set a budget and then assessed his needs to fit that budget

 The judge did not accept that Oxfordshire could use an alternative 
means of meeting Luke’s needs as a benchmark for reducing his 
personal budget, by stating:

- a rejection of Oxfordshire’s contention that they “were not limited to the 
provision of care and support to the Claimant through his existing team 
of PAs on a rota basis” 

- a judgment that “careful analysis of the September 2015 Assessment and, 
in particular, of the October 2015 Support Plan show, first, that the care 
plan and personal budget were predicated on the provision of care 
through a team of PAs and that live-in care was not an option open on 
the facts and was not the option chosen”.



More lessons from the Luke Davey case 
for social workers

 My articles in CC (12/4/17, 5/9/17) 

 ‘Luke Davey’s unsuccessful Judicial Review against 
Oxfordshire - a social work perspective’ - BASW website, 
which includes additional material on the following:

- professional judgement

- taking into account an individual’s wishes

- case records vs witness statements

- wellbeing and social activities

- needs – the judges interpretation

- prevention and strengths – articulating this in court.



Examples of Ombudsman investigations 

 ‘Council was wrong to reduce Ms A’s care package 
without a proper reassessment of her needs’

 ‘The council wrongly reduced Mr B’s direct payment to 
pay for his care needs on the basis of a flawed 
assessment’

 ‘There was fault in the way the council carried out the 
assessment of Mr B’s needs and reduced his care 
package’

 ‘The council failed to undertake a timely review of Mr
X’s care needs following the death of his wife. When it 
did re-assess his needs in October 2015, it failed to do 
so properly’.



When can a personal budget be reduced?

Social work 
professional 
judgement

 A personal budget must be…

- sufficient to meet the adult’s or carer’s needs 

- reflects the ‘cost to the local authority’ 

 I think a personal budget can only be reduced if either:

- needs have changed that affect the determination of 
significant impact on wellbeing

- other circumstances have changed (as set out in para 13.12)

 Steps to be taken are: 

- the care and support plan is revised

- a reduced indicative personal budget is developed

- this budget is deemed sufficient to meet needs

also

- the Luke Davey judgement about the determination of the 
‘cost to the local authority’ has been taken into account

✓

✗

✓

✓

✓

✗

✓

✗ ✓



What decisions should ‘panels’ take?
 Ombudsman Case investigation (Brighton and Hove –

2016) stated that Councils should aim for panels to be used 
as an exception, “if at all”, and noted that…

the C&SSG says local authorities should refrain from “using 
panels that seek to amend planning decisions, micro-
manage the planning process or are in place purely for 
financial reasons”

 The finding that the decision about JF’s proposed change 
of  placement was unlawful, was in part because…

the judge had not been provided with any evidence about 
how the funding panel operates which would enable him 
“to distinguish between the significance of decisions by 
social workers and decisions at a corporate level about 
placements of this nature”. 



Other ways of learning

 If everyone follows the approach I have set 
out – there won’t be any more judicial reviews 
or Ombudsman investigations to learn from!

To ensure that there is research into how 
social workers are applying the Care Act, 
please complete this survey 

- www.bit.ly/ASWresearch

- more info available at the BASW stand.

http://www.bit.ly/ASWresearch


Thank you for your attention

Any questions, comments?

Your experiences?


