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Capacity assessments 



The challenge 

• Convention on the Rights of Persons with Disabilities – our end of term report from the 
Committee on the Rights of Persons with Disabilities (August 2017) 

Equal recognition before the law (art. 12)

The Committee is concerned about:

(a) The legislation restricting legal capacity of persons with disabilities on the basis of actual 
or perceived impairment;

(b) The prevalence of substituted decision-making in legislation and practice, and the lack of 
full recognition of the right to individualized supported decision-making that fully respects 
the autonomy, will and preferences of persons with disabilities; 

The Committee recommends that the State party, in close consultation with organisations of 
persons with disabilities […] abolish all forms of substituted decision-making concerning all 
spheres and areas of life by reviewing and adopting new legislation in line with the 
Convention to initiate new policies in both mental capacity and mental health laws. It further 
urges the State party to step up efforts to foster research, data and good practices of, and 
speed up the development of supported decision-making regimes. 

• What can we do as practitioners?  



The Principles (1)

• Principle 1: A person must be assumed to have capacity unless it is established that he lacks 
capacity.

• Never for person to prove their own capacity 

• The capacity conundrum 

The presumption of capacity, in particular, is widely misunderstood by those involved in
care. It is sometimes used to support non-intervention or poor care, leaving vulnerable
adults exposed to risk of harm. In some cases this is because professionals struggle to
understand how to apply the principle in practice. In other cases, the evidence suggests
the principle has been deliberately misappropriated to avoid taking responsibility for a
vulnerable adult.

(House of Lord Select Committee post-legislative scrutiny of MCA 2005, para 105

• And LGO reports into RK (complaints 94049 / 11020887 and 11020888) and South Essex
Partnership University Trust and Bedford Borough Council (JW 111510 and 11010604)

• A presumption does not mean an assumption



The Principles (2)

Principle 2: A person is not to be treated as unable to make a decision unless all 
practicable steps to help him to do so have been taken without success

• The most important principle in the Act? 

• The orphan principle? 

• CH v A Metropolitan Council [2017] EWCOP 12

– Failure to implement programme of sex education identified as necessary 
to enable to married man with learning disability to gain capacity to 
consent to sexual relations

– Agreed damages of £10,000 (at low end according to judge) together with 
costs 

• Key word is practicable



The Principles (3)

Principle 3: A person is not to be treated as unable to make a decision merely 

because he makes an unwise decision.

• Easy to say, very difficult to implement – the ‘protection imperative’

• How can we guard against this? 



Capacity: what does the Act actually say?  

Section 2: People who lack capacity 

(1) For the purposes of this Act, a person lacks capacity in relation to a matter if 
at the material time he is unable to make a decision for himself in relation to 
the matter because of an impairment of, or a disturbance in the functioning of, 
the mind or brain.

[…]

Section 3: Inability to make decisions

(1) For the purposes of section 2, a person is unable to make a decision for 
himself if he is unable  

(a) to understand the information relevant to the decision,

(b) to retain that information,

(c) to use or weigh that information as part of the process of making the 
decision, or

(d) to communicate his decision (whether by talking, using sign language or 
any other means).



Capacity: the three questions

(1) Is the person unable to make a decision? If so: 

(2) Is there an impairment or disturbance in the functioning 

of the person’s mind or brain? If so: 

(3) Is the person’s inability to make the decision because of 

the identified impairment or disturbance? 



Capacity in the court room – 10 year report  

• Wellcome-funded study of all reported cases where capacity either disputed or 

consideration by judge of capacity as part of project to develop educational tools 

• Key preliminary findings so far: 

– Failures to consider practicable steps 

– Failures to consider ‘causative nexus’

– Failures to identify which functional inability was relied upon 

– ‘Understanding’ used in two ways: (1) P’s ability to absorb, conceptualise, and 

intellectually hold or entertain concept or information; and (2) U2—P’s ability to 

see how the concept or information is relevant to P or to P’s decision 

– ‘Use and weigh’ as the most problematic area 



Capacity: getting it right

• Assessment starts long before the meeting with P, 
with identification of 

– Who should undertake the assessment

– What is the decision in question 

– What is the information that is relevant to the decision 

– What is the information that is irrelevant to the decision 

– Location and timing 

– Who should be present 

• Values and assessment, especially in the context 
of ‘using and weighing’: King’s College Hospital NS 
Foundation Trust v C [2015] EWCOP 80



Flashpoints (1): capacity and vulnerability 

• NB capacity is not so easy where a third party is involved: 

• Is the adult’s lack of capacity ‘because of’ the impairment of or disturbance of their 

mind or brain? PC v NC and City of York Council [2013] EWCA Civ 478

• Or the inability to take the material decision because of the presence and actions 

of the third party? LB Redbridge v GC [2014] EWCOP 485

“the true question is whether the impairment/disturbance of mind is an 

effective, material or operative cause. Does it cause the incapacity, even if 

other factors come into play? This is a purposive construction.” NCC v PB and 

TB [2014] EWCOP 14

• If, on a proper analysis, the person has the capacity to take the decisions but they 

are vulnerable and at the mercy of a third party, then the Court of Protection has 

no role – it is the High Court exercising its inherent jurisdiction 



Flashpoints (2) Fluctuating capacity 

• Not a concept expressly addressed or provided for in the MCA 2005, 

although it is referred to in the Code of Practice

• Two different situations, calling for two different responses: 

– A person who has a temporary impairment of their ability to make 

decisions, e.g. suffering from a severe urinary tract infection and in 

consequence of the infection suffering from confusion and/or delirium. 

– A person with genuinely fluctuating capacity, such as a person with bi-

polar disorder whose condition may lessen or become more severe over 

time. 



Help is out there 

• 39 Essex Chambers guide: http://www.39essex.com/content/wp-

content/uploads/2016/08/Capacity-Assessments-Guide-August-

2016.pdf

• BMA/Law Society Assessment of Mental Capacity 

• BMA online toolkit

• SCIE MCA resources

• www.empowermentmatters.org.uk (financial decisions and information 

sheets)

• BILD etc resources for people with LD

• Apps – Pictalk etc

http://www.39essex.com/content/wp-content/uploads/2016/08/Capacity-Assessments-Guide-August-2016.pdf
http://www.empowermentmatters.org.uk/


And remember 

• The law recognises you are a human, dealing with other 
humans, with the following consequences: 

– It does not call for certainty

– It requires us to take the steps that are practicable in 
the circumstances, not every conceivable step that 
could be taken in an ideal world 

– But it demands certain qualities of us, above all 
ability to balance humility and confidence 



Keeping yourself up-to-date

• http://www.39essex.com/resources-and-

training/mental-capacity-law/

• http://www.scie.org.uk/mca-directory/

• www.mclap.org.uk

• www.mentalhealthlaw.co.uk

• www.courtofprotectionhandbook.com

http://www.39essex.com/resources-and-training/mental-capacity-law/
http://www.mclap.org.uk/
http://www.mclap.org.uk/
http://www.mentalhealthlaw.co.uk/
http://www.lag.org.uk/bookshop.aspx

