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“Do’s, Don’t’s and damages”

 What does s.20 CA ’89 provide?

 When is s.20 accommodation appropriate?

 When is it not appropriate?

 How do you obtain consent?

 What form should the section 20 agreement take?

 What are the consequences of getting it wrong?



What does s.20 provide?

 Section 20 provides the circumstances in which a Local 
Authority may or must provide accommodation to a child.

 The duty can be mandatory, ie s.20(1), or discretionary, ie
s.20(4)

 Key feature of s.20 accommodation is that there must be 
no objection by a person holding PR

 Any person with PR can withdraw their consent and remove 
the child from Local Authority accommodation at any time 



s.20 Children Act 1989

20 Provision of accommodation for children: general.

(1)Every local authority shall provide accommodation for any 
child in need within their area who appears to them to require 
accommodation as a result of—
(a)there being no person who has parental responsibility for 
him;
(b)his being lost or having been abandoned; or
(c)the person who has been caring for him being prevented 
(whether or not permanently, and for whatever reason) from 
providing him with suitable accommodation or care
…….



s.20 Children Act 1989

(4)A local authority may provide accommodation for any child 
within their area (even though a person who has parental 
responsibility for him is able to provide him with 
accommodation) if they consider that to do so would 
safeguard or promote the child’s welfare.
……



s.20 Children Act 1989

(7)A local authority may not provide accommodation under 
this section for any child if any person who—
(a)has parental responsibility for him; and
(b)is willing and able to—
(i)provide accommodation for him; or
(ii)arrange for accommodation to be provided for him,
objects.

(8)Any person who has parental responsibility for a child may 
at any time remove the child from accommodation provided 
by or on behalf of the local authority under this section.



When is s.20 appropriate?

s.20

1. Purpose is to safeguard or 

promote the child’s welfare 

2. Not if PR holder objects (so 
not suitable if the parents do 
not consistently agree with 
plan for child)

ICO

1. Can only be made where 
there are reasonable grounds 
to believe that the child is (or 
is likely to be) suffering 
significant harm (owing to 
parental care) or the child is 
beyond parental control 

2. Can be imposed by court 
even if PR holder objects



When is s.20 appropriate?

s.20

3. PR holder can remove child  
at any time (so not suitable if 
the child would be at risk of 
significant harm if the parent 
withdrew their section 20 
consent suddenly)  

4. Local Authority does not 
have PR (so not suitable if PR 
holder is not able or willing to 
exercise PR) 

ICO

3. A party can apply to 
discharge the ICO once made 
but has to show change of 
circumstances since the 
original order 

4. Local Authority has PR and 
can make decisions against 
the wishes of other PR 
holders. 



When is s.20 appropriate?

s.20

5. No fixed timeline (but not 
suitable for long-term 
arrangements or where there 
is no clear ‘exit strategy’ / 
plan for permanence) 

6. Parents have no automatic 
right to legal aid 

ICO

5. Care proceedings must 
conclude within 26 weeks 
(can be extended if necessary 
to resolve the proceedings 
justly). Final care order is for 
child’s minority.

6. Parents automatically 
entitled to legally aided 
representation (non-means 
and non-merits tested)



When is s.20 appropriate?

s.20

7. Child has no independent 
representation 

8. Only independent scrutiny 
is by the IRO 

9. Local Authority cannot 
regulate contact (except by 
agreement)

ICO

7. Child is independently 
represented by a Children’s 
Guardian and a solicitor 

8. Independent scrutiny is by 
the IRO, the Guardian, 
lawyers for the other parties 
and the Court 

9. Local Authority can 
determine what contact a 
child has with others



When is s.20 appropriate?

s.20

10. No way of resolving 
factual matters in dispute 

11. Not appropriate if there is 
a significant international 
element 

ICO

10. Court can make findings 
on factual matters in dispute 

11. Court is obliged at the 
outset of care proceedings to 
consider whether the case 
should transfer to a different 
jurisdiction 



When is s.20 appropriate?

s.20

12. Not appropriate if there 
are concerns about a parent’s 
mental capacity 

13. Any assessments have to 
be funded by the Local 
Authority alone 

ICO

12. Court can determine 
whether a parent has 
capacity and can appoint a 
litigation friend to represent 
his/her interests 

13. Funding for expert 
assessments (except 
parenting assessments) 
generally split between the 
parties 



Case law on use of s.20 

 Coventry City Council v C, B, CA and CH [2012] 2 FLR 987 

 N (Children) (Adoption: Jurisdiction) [2016] 1 FLR 621, CA

 Hackney Borough Council v Williams [2017] EWCA Civ 26 

 Guidance on obtaining informed consent (11 points)

 Guidance on s.20 agreements (5 points)



Guidance: obtaining informed 
consent

1. Every parent has the right, if capacitous, to exercise their parental 
responsibility to consent under s 20 to have their child accommodated by the 
local authority.

2. Every local authority has power under s 20(4) so to accommodate 
provided that it is consistent with the welfare of the child.

3. Every social worker obtaining such a consent is under a personal duty to 
be satisfied that the person giving the consent does not lack the capacity to 
do so.



Guidance: obtaining informed 
consent

4. In taking any such consent the social worker must actively address the 
issue of capacity and take into account all the circumstances prevailing at the 
time and consider the questions raised by s 3 of the Mental Capacity Act 
2005, and in particular the mother's capacity at that time to use and weigh all 
the relevant information.



S.3 Mental Capacity Act 2005 

3. Inability to make decisions
(1)For the purposes of section 2, a person is unable to make a 
decision for himself if he is unable—
(a)to understand the information relevant to the decision,
(b)to retain that information,
(c)to use or weigh that information as part of the process of 
making the decision, or
(d)to communicate his decision (whether by talking, using 
sign language or any other means).



S.3 Mental Capacity Act 2005 

(2)A person is not to be regarded as unable to understand the 
information relevant to a decision if he is able to understand 
an explanation of it given to him in a way that is appropriate 
to his circumstances (using simple language, visual aids or 
any other means).
(3)The fact that a person is able to retain the information 
relevant to a decision for a short period only does not prevent 
him from being regarded as able to make the decision.
(4)The information relevant to a decision includes information 
about the reasonably foreseeable consequences of—
(a)deciding one way or another, or
(b)failing to make the decision



Guidance: obtaining informed 
consent

5. If the social worker has doubts about capacity no further attempt should 
be made to obtain consent on that occasion and advice should be sought 
from the social work team leader or management.

6. If the social worker is satisfied that the person whose consent is sought 
does not lack capacity, the social worker must be satisfied that the 
consent is fully informed:

(a) Does the parent fully understand the consequences of giving such a 
consent?

(b) Does the parent fully appreciate the range of choice available and the 
consequences of refusal as well as giving consent?

(c) Is the parent in possession of all the facts and issues material to the giving 
of consent?



Guidance: obtaining informed 
consent

Note: The courts have been highly critical of s.20 agreements amounting to 
‘compulsion in disguise’ or where there has been any element of duress– for 
example where a parent’s understanding is that they must sign or must agree 
to comply with any demands and if they do not then they will not see their 
children again or there is a threat that proceedings will be issued in the 
alternative 

7. If not satisfied that the answers to 6. (a)–(c) are all 'yes', once again no 
further attempt should be made to obtain consent on that occasion and 
advice should be sought as above and the social work team should further 
consider taking legal advice if thought necessary.



Guidance: obtaining informed 
consent

8. If the social worker is satisfied that the consent is fully informed then it is 
necessary to be further satisfied that the giving of such consent and the 
subsequent removal is both fair and proportionate.

9. In considering whether it’s fair and proportionate, it may be necessary to 
ask:

(a) What is the current physical and psychological state of the parent?
(b) If they have a solicitor, have they been encouraged to seek legal advice 

and/or advice from family or friends?
(c) Is it necessary for the safety of the child for her to be removed at this 

time?
(d) Would it be fairer in this case for this matter to be the subject of a court 

order rather than an agreement?



Guidance: obtaining informed 
consent

10. If having done all this and, if necessary, having taken further advice (as 
above and including where necessary legal advice), the social worker then 
considers that a fully informed consent has been received from a capacitous
mother in circumstances where removal is necessary and proportionate, that 
consent may be acted upon by the social worker.

11. Local authorities may want to approach with great care the obtaining of s. 
20 agreements from mothers in the aftermath of birth, especially where 
there is no immediate danger to the child and where probably no order 
would be made.



Guidance: the agreement

1. Wherever possible the agreement of a parent to the accommodation of 
their child under section 20 should be properly recorded in writing and 
evidenced by the parent's signature.

2. The written document should be clear and precise as to its terms, drafted 
in simple and straight-forward language that the particular parent can readily 
understand.

3. The written document should spell out, following the language of section 
20(8), that the parent can "remove the child" from the local authority 
accommodation "at any time".



Guidance: the agreement

4. The written document should not seek to impose any fetters on the 
exercise of the parent's right under section 20(8).

5. Where the parent is not fluent in English, the written document should be 
translated into the parent's own language and the parent should sign the 
foreign language text, adding, in the parent's language, words to the 
effect that 'I have read this document and I agree to its terms’.



Consequences of bad practice

N (Children) (Adoption: Jurisdiction) [2016] 1 FLR 621, CA

‘The misuse and abuse of section 20 in this context is not just a matter of bad 
practice. It is wrong; it is a denial of the fundamental rights of both the parent 
and the child; it will no longer be tolerated; and it must stop. Judges will and 
must be alert to the problem and pro-active in putting an end to it. From now 
on, local authorities which use section 20 as a prelude to care proceedings for 
lengthy periods or which fail to follow the good practice I have identified, can 
expect to be subjected to probing questions by the court. If the answers are 
not satisfactory, the local authority can expect stringent criticism and possible 
exposure to successful claims for damages’ 



Judicial criticisms

 Serious abuse of power.

 Depriving a child of the benefit of having an independent 
Children’s Guardian to safeguard its interests.

 Depriving a Court of the control the planning for the child 
and to reduce unnecessary and avoidable delay.

 Breach of right to a fair trial (article 6)

 In cases with a foreign element – delay in determining 
jurisdictional issues 



Judicial criticisms

 Child accommodated unlawfully.

 Lack of capacity to consent. 

 Duress – “submission in the face of asserted state 
authority”.

 Consent under section 20 to avoid instigation of public law 
proceedings and court scrutiny. 

 Use of section 20 to avoid more stringent tests required for 
an ICO or EPO.



LB Hackney v Williams

Key issue: is parental consent necessary for accommodation of a child under 
section 20 of the Children Act 1989?

Section 20(7) of the Children Act 1989 :
'(7) A local authority may not provide accommodation under this section for 

any child if any person who:

(a) has parental responsibility for him; and

(b) is willing and able to:

(i) provide accommodation for him; or

(ii) arrange for accommodation to be provided for him,
objects.'



LB Hackney v Williams

Key points from judgment:

 There is no express statutory requirement upon a local authority to obtain 
a positive expression of consent from a parent before accommodating a 
child under the various provisions in s. 20(1), (3), (4) and (5), let alone any 
requirement for such consent to be in writing;

 Nothing that is said in this judgment is intended in any manner to detract 
from or alter the terms of the good practice guidance that has been given, 
in Coventry City Council v C, B, CA and CH and N (Children) (Adoption: 
Jurisdiction);



LB Hackney v Williams

 Insofar as breach of statutory duty under s. 20 is concerned it is necessary, 
for a claimant to go further than establishing that the actions of the local 
authority fell short of what, subsequently identified, 'good practice' might 
require; the authority must be seen to have acted in breach of the terms 
of the statute.

Note: this case is going to the Supreme Court in 2018 so watch this space!
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